Cleveland State University

EngagedScholarship@CSU
1995-2002 Court Filings

2000 Trial

1-4-2000

Plaintiff's Proposed Jury Instructions
Terry H. Gilbert
Attorney for Sheppard Estate

George H. Carr
Attorney for Sheppard Estate

Follow this and additional works at: https://engagedscholarship.csuohio.edu/
sheppard_court_filings_2000

How does access to this work benefit you? Let us know!
Recommended Citation
Gilbert, Terry H. and Carr, George H., "Plaintiff's Proposed Jury Instructions" (2000). 1995-2002 Court
Filings. 79.
https://engagedscholarship.csuohio.edu/sheppard_court_filings_2000/79

This Davis v. State of Ohio, Cuyahoga County Common Pleas Case No. CV96-312322 is brought to you for free and
open access by the 2000 Trial at EngagedScholarship@CSU. It has been accepted for inclusion in 1995-2002 Court
Filings by an authorized administrator of EngagedScholarship@CSU. For more information, please contact
library.es@csuohio.edu.

RECEIVED
I •

JAN -4 p 4: I J

.

L~,u

~

PR&~tAHDGA COUNTY
IN

.

..., ... i -(1

~:

Tift'~l}If~~EOOMMON PLEAS
CUYAHOGA COUNTY, OHIO

ALAN J. DA VIS, Special Administrator
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Judge Ronald Suster
Case No. 312322

)

Plaintiff
VS.
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PLAINTIFF'S PROPOSED
JURY INSTRUCTIONS

)

STATE OF OHIO
Defendant

)
)

)

Pursuant to this Court prior order, Plaintiff, by and through his undersigned attorneys, hereby
submits the attached as proposed jury instructions, \Vi th sources for each instruction noted therein.
Plaintiff reserves the right to propose further instructions at a future time, as a result of pretrial
rulings by the Court or other circumstances.

Respectfully submitted,
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ilbert (0021948)
George H. Carr (00693 72)
1700 Standard Building
l 3 70 Ontario Street
Cleveland, OH 44113
(216) 241-1430
Attorneys for Plaintiff

IJ

-

JURY INSTRUCTION
Preliminary Instructions to Jury

Pursuant to Revised Section 23 l 5.0l, you have now been sworn as the jury to try this case.
Jury service may be strange to some of you, so a short explanation is in order. Those who participate
in a lawsuit must do so in accordance with established rules. This applies to witnesses, lawyers, the
judges, and jurors.
The lawyers present the evidence through questioning of witnesses which must be done
according to rules. The judge enforces the rules and determines the admissibility of evidence. From
time to time, the court may sustain an objection to certain evidence. You will be instructed at such
times to disregard that evidence, and you must not draw any inference or speculate as to what the

-

answer might have been.
You will be the judges of the facts, the credibility and believability of the witnesses, and the
weight to be given to the evidence. Later. the court will furnish the law and you 'Nill apply that law
to the facts. It is your sworn duty to accept the law as it is given to you by the court.
The procedure for the trial is as follows: First counsel will outline in an opening statement
what they expect their evidence will be. These opening statements are not evidence. They are a
preview of the claims of each party designed to help you follow the evidence as it is presented. Then
each side offers evidence to support its claim. Plaintiff proceeds first, followed by defendant. and,
after that , rebuttal evidence mav- be offered. The trial concludes with the arguments of counsel and
~

the instructions of law by the court. You will then deliberate on your verdict.

-

Source: OJ-PPS §54:31

JURY INSTRUCTION
General Instruction to Jury as to Considering Evidence

The law as it applies to this case is contained in these instructions and it is your duty to
follow them. You are to consider these instructions as a whole, not picking out one instruction and
disregarding others.
It is your duty to determine the facts. and to determine them from the evidence produced in
open court. You should apply the law to the facts and in this way decide the case. Neither sympathy
nor prejudice should influence you. Your verdict must be based on evidence, not upon speculation,
guesswork or conjecture.
The evidence which you are to consider consists of the testimony of witnesses and the
exhibits offered and received. From time to time, it has been my duty as judge to rule on the
admissibility of evidence. You should not concern yourselves with the reasons for these rulings, and
you are not to consider either exhibits to which an objection was sustained nor testimony or exhibits
which were ordered stricken.
Arguments. statements, and remarks of counsel are not evidence, but are intended to help you
in understanding the evidence and applying the law. If any argument, statement, or remark has no
basis in the evidence, then you should disregard it.
The court may take judicial notice of certain facts. When the court declares that it will take
judicial notice of a fact you must accept the court· s declaration as evidence of the fact which has
been judicially noticed.
Whenever evidence is received for a limited purpose, you should not consider it for any other

-

purpose.

Neither by these instructions nor by any ruling or remark which I have made, do I or have
I meant to indicate any opinion as to the facts.
Source: OJ-PPS §54:32
JURY INSTRUCTION
Duty to Follow Instructions

Now that you have heard the evidence and the arguments, the time has come for the court
to instruct you as to the law governing this case. Although you, as jurors, are the sole judges of the
facts, you are duty bound to follow the law as stated in the instructions of the court, and to apply the
law so given to the facts as you find them from the evidence before you.
You are not to be concerned with the wisdom of any rule oflaw. Regardless o Lmy opinion

-

you may have as to what the law ought to be, it would be a violation of your sworn duty to base a
verdict upon any other view of the law than that given in the instructions of the court.
Source: OJ-PPS §54:33
JURY INSTRUCTION
Instructions to be Construed Together

You should construe each of the instructions in light of and in harmony with the other
instructions, and you should apply the instructions as a whole to the evidence. The order in which
the instructions are given has no significance and is no indication of their relative importance.
Source: OJ-PPS §54:34

-

-

JURY INSTRUCTION
Exclusive Trier of Fact

You will be the judge of the facts, the credibility and believability of the witnesses, and the
weight to be given to the evidence. Later. the court will furnish the law and you will apply law to
the facts. It is your sworn duty to accept the law as it is given to you by the court.
Source: OJ-PPS §54:35
JURY INSTRUCTION
Opinion of Court

You are the sole and exclusive judges of the facts. Neither by these instructions, nor by any

-

ruling or remark which I have made. do I mean to indicate any opinion as to the facts or as to what
your verdict should be.
Source: OJ-PPS §54:36
JURY INSTRUCTION
Impartial Consideration of Evidence

You have been chosen and sworn as jurors in this case to try the issues of fact presented.
You are to perform this duty without bias or prejudice as to any party. Our system of law does not
permit jurors to be governed by sympathy. prejudice. or public opinion. Both the parties and the
public expect that you will carefully and impartially consider all the evidence in the case, follow the
law as stated by the court, and reach a just verdict. regardless of the consequences.
Source: OJ-PPS §54:37

-
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JURY INSTRUCTION
Matters Which May be Considered in Evidence Testimony of Witnesses and Exhibits

In determining whether any proposition has been proved, you are to consider the testimony
of all the witnesses, regardless of who called them to testify, and all of the exhibits received in
evidence, regardless of who may have offered or produced them.
Source: OJ-PPS §54:38
JURY INSTRUCTION
Statements by Counsel

The opening statement of counsel are for the purposes of acquainting you in advance with

·-

the facts that counsel expect the evidence to show. Closing arguments of counsel are for the purpose
of discussing the evidence.
Opening statements, closing arguments, and other statements of counsel are not evidence.
They should be disregarded to the extent that they are not supported by evidence.
Source: OJ-PPS §54:39
JURY INSTRUCTION
Effect of Stipulation

The evidence in the case consists of the sworn testimony of the witnesses, all exhibits which
have been received in evidence, and all facts which have been admitted or stipulated.
The claims of the respective parties, as stated in the case, are not to be considered by you as

-

any evidence in the case. The allegations of the respective parties must be established and proven
by the evidence.

.....

Statements and arguments of counsel are not evidence in the case unless made as admissions
or stipulations of fact. When the attorneys for all parties stipulate or agree as to the existence of a
fact, the jury must accept the stipulation as evidence and regard that fact as conclusively proved.
Source: OJ-PPS §54:40
JURY INSTRUCTION
Effect of Stipulation

Before this trial started, the parties entered into certain stipulations, or agreements, in which
they agreed that certain facts could be taken as true without further proof. This has been done to
save time. During trial, the attorneys may read these stipulations to you. Since the parties have
agree to these stipulations. you are to accept the facts in them as true.

.....

Source: OJ-PPS §54:41
JURY INSTRUCTION
Effect of Deposition Testimony

During the trial of this case. some testimony was presented by deposition. This evidence is
to be considered according to the same tests that are applied to other witnesses. If statements in a
deposition differ from the testimony given by the same witness in the courtroom, you may consider
them to test the credibility of the witness.
Source: OJ-PPS §54:42

-

......

JURY INSTRUCTION
Effect of Deposition Testimony

During the trial, certain testimony has been read to you from depositions. These are sworn,
recorded answers to questions asked of the witness in advance of the trial by one or more of the
attorneys for the parties. This testimony is entitled to neither more nor less consideration than you
would give the same testimony had the witness appeared in open court.
Source: OJ-PPS §54:43
JURY INSTRUCTION
Effect of Introduction of Interrogatories into Evidence

-

Each party has introduced into evidence certain interrogatories. Interrogatories are questions,
\Vith answers signed and sworn to by the other party. A party is bound by its sworn answers.
This evidence is to be considered according to the usual tests that are applied to the
witnesses. You may consider the fact that such questions were formally submitted and the answers
made in writing.
Source: OJ-PPS §54:44
JURY INSTRUCTION
Effect of Objections and Rulings as to Admissibility of Evidence

It is the duty of the attorneys on either side of a case to object when the other side offers
evidence or testimony which counsel believes is not properly admissible. You must not guess as to
why the court sustained the objection to any question or what the answer to the question might have

-

_

been. You must not consider as evidence any suggestion included in a question that was not
answered.
Source: OJ-PPS §54:45
JURY INSTRUCTION
Effect of Objections and Rulings as to Admissibility of Evidence

You should draw no inference from the fact that an attorney objected to evidence which the
other side offered. It is the duty of an attorney to object to evidence which he or she believes is
admissible.
Similarly, you should drmv no inference from the fact that I either sustained or denied an
objection. It was not my intent to indicate an opinion as to the credibility of the evidence which was

-

objected to. Further, where I sustained an objection to a question addressed to a witness, the jury
must disregard the question and may not speculate on what the witness' answer might have been.
Source: OJ-PPS §54:46
JCRY INSTRUCTION
Credibility of Witnesses

You are the sole judges of the facts, the credibility of the witnesses and the weight of the
evidence. To weigh the evidence. you must consider the credibility of the witnesses. You will apply
the tests of truthfulness which you apply in your daily lives. These tests include the appearance of
each witness on the stand; his or her manner of testifying; the reasonableness of the testimony; the
opportunity he or she had to see. hear and know the things concerning which he or she testified; his

-

or her accuracy of memory: frankness or lack of it: intelligence. interest and bias. if any: together

·""""'"

with all the facts and circumstances surrounding the testimony. Use thee tests and assign to each
witness' testimony such weight as you think proper.
You are not required to believe the testimony of any witness simply because he or she was
under oath. You may believe or disbelieve all or any part of the testimony of any witness. It is your
duty to determine what testimony to believe and what testimony not to believe.
Source: OJ-PPS §54:4 7
JURY INSTRUCTION
Impeachment of Witnesses

A witness may be discredited or impeached by contradictory evidence, by a showing that he
or she falsely testified concerning a material matter, or by evidence that at some other time the

-

witness has said or done something, or failed to say or do something, which is inconsistent with the
present testimony of the witness.
If you believe that any witness has thus been impeached, then it is your province to give the
testimony of that witness only the credibility or weight, if any, as you may think it deserves.
Ifa witness is shown to have knowingly testified falsely concerning any material matter, you
have a right to distrust the testimony of that witness in other particular matters; and you may reject
all the testimony of that witness or give it to the credibility you think it deserves.
Source: OJ-PPS §54:49
JURY INSTRUCTION
Interview of Witness by Counsel

-

An attorney has a right to interview a witness for the purpose oflearning what testimony the
witness will give. That the witness has talked to any attorney and told him or her vvhat he or she

would testify to does not, in and of itself, reflect adversely on the truth of the testimony of the
witness.
Source: OJ-PPS §54:50
JURY INSTRUCTION
Burden of Proof - Under Preponderance of Evidence Standard

The person who claims that certain facts exist must prove them by a preponderance of the
evidence. This duty is known as the burden of proof.
A preponderance of the evidence is the greater weight of the evidence; that is. evidence that
you believe because it outweighs or overbalances in your mind the evidence opposed to it. A
preponderance means evidence that is more probable, ore persuasive, or of greater probative value.
It is the quality of the evidence that must be vveighed. Quality may, or may not. be identical with
quantity.
In determining whether an issue has been proved by a preponderance of the evidences, you
should consider all of the evidence. regardless of \vho produced it.
If the weight of the evidence is equally balanced. or if you are unable to determine which side
of an issue has the preponderance, the party who has the burden of proof has not established the issue
by a preponderance of the evidence.
Source: OJ-PPS §54:52
JURY INSTRUCTION
Burden of Proof - Under Preponderance of Evidence Standard

In a civil action such as this. each party asserting a claim or defense. as described below, had
the burden of proving every essential element of its claim or defense by a preponderance of the

evidence. A preponderance of the evidence means that the evidence, when considered and compared
with the evidence opposed to it, has a more convincing force and has produced in your minds a belief
that what is sought to be proved is more likely true than not true. To establish a claim or defense
by a "preponderance of the evidence" merely means to prove that the claim or defense is more likely
so than not so.

If a preponderance of the evidence does not support each essential element of a claim or
defense, then the jury should find against the party having the burden or proof as to that claim or
defense.
Source: OJ-PPS §54:53
JURY INSTRUCTION
Effect of Number of Witnesses

The weight of the evidence on any issue is not determined by the number of witnesses. but
by how reasonable, persuasive, and satisfying the evidence is to you.
Source: OJ-PPS §54:55
JURY INSTRUCTION
Proof by Direct or Circumstantial Evidence

There are two types of evidence; direct and circumstantial. Direct evidence is the testimony
uiven bv• a witness who has been or heard the facts to which he or she testifies. It includes exhibits

0

admitted into evidence during the trial.

Circumstantial evidence is the proof of facts or

circumstances bv direct evidence from which vou may reasonably infer other related or connected

-

-

-

facts which naturally and logically follow, according to the common experience of mankind. The
law does not make a distinction between the weight to be given to either direct or circumstantial

evidence.

All of the evidence in the case, including the circumstantial evidence, should be

considered by you in arriving at your verdict.
Source: OJ-PPS §54:57

JURY INSTRUCTION
Proof by Circumstantial Evidence

A fact may be proved by circumstantial evidence. Circumstantial evidence consists of the
proof of facts or circumstances which give rise to a reasonable inference of the truth of the facts
sought to be proved.
Source: OJ-PPS §54:58

JURY INSTRUCTION
Where Verdict to be by Majority

Your verdict must represent the considered judgment of each juror. In order to return a
verdict. it is necessary that a majority ofjurors agree. Your verdict must be by three-fourths or more
of your number.
Source: OJ-PPS §54:59

JURY INSTRUCTION
Duty to Decide - Convictions Not to be Surrendered Lightly

It is your duty as jurors to consult with one another and to deliberate with a view to reaching
an agreement. if you can do so without violence to individual judgment. Each of you must decide
the case for vourself. but do so only after an impartial consideration of the evidence with your fellow
jurors. In the course of your deliberations, do not hesitate to reexamine your own views and change

your opinion if convinced it is erroneous. But do not surrender your honest conviction as to the
weight or effect of evidence solely because of the opinion of your fellow jurors, or for the mere
purpose of returning a verdict.
Source: OJ-PPS §54:60
JURY INSTRUCTION
Selection and Role of Foreperson -Return of Verdict Where Verdict to be by Three-Fourths Majority or More

You are instructed that when you have retired to your jury room, you will select one of your
number to act as foreperson and to preside over your deliberations and to be your spokesperson to
the court. When you have arrived at a verdict by three-fourths majority or more of your number. you

-

will cause it to be signed by your foreperson and returned into court.
Source: OJ-PPS §54:61
JURY INSTRUCTION
Special Interrogatories - Where Verdict to be by Three-Fourths Majority Selection and Role of Foreperson

The court submits this case to you on special issues in the form of questions you will answer
as you find the facts to be, from the evidence admitted before you on this trial. under the rulings of
the court in conformity with these instructions.
On retiring to the jury room, you will select one of your number to act a foreperson. The
foreperson will preside over your deliberations and will be your spokesperson in court. A form of
general verdict has been prepared for your convenience.

-

[F orrn of general verdict read here.]

You will note that each interrogatories or question calls for a "yes" or "no" answer. The
answer to each question must be the majority answer of the jury. Your foreperson will write the
majority answer of the jury in the space provided below the question.
Your answers to these special issues or questions will determine your general verdict, and
your answers must be made without regard to their legal effect or the judgment that may be based
thereon by the court.
You are the exclusive judges of the facts proved, of the credibility of the witnesses, and of
the weight to be given the testimony; but as to the law, you must be governed by the instructions,
definitions, and explanations given you in this charge.
When you have completed the answers to all questions, and the foreperson has dated and

-

signed the general verdict, you will return \vith it to the courtroom.
Source: OJ-PPS §54:63
JCRY INSTRlJCTION
Communications \Vith Court During Deliberations

If it becomes necessarv
..

durin~
'-

\Our deliberations to communicate with the court, vou mav
..

ol

ol

send the question in brief written form by the bailiff. But bear in mind that you are not to reveal to
the court or to the person hO\v the jury stands, numerically or otherwise, on the issues presented for
your determination. until after you have reached a by three-fourths majority verdict.
Source: OJ-PPS §54:64

-

JURY INSTRUCTION
Communications with Bailiff on Merits

The bailiff will take an oath that - he is forbidden to communicate in any way with any
member of the jury on any subject concerning the merits of this case.
Source: OJ-PPS §54:66
JURY INSTRUCTION
State Acting Through its Employees

You are instructed that the State of Ohio is a political entity and thus can act only through
its officers and employees. Therefore, whenever mention is made of the State as doing or not doing

-

something, then of course it means that employees of the State acting within the scope of their
employment have done or not done something.
Source: OJ-PPS §54:67
JURY INSTRUCTION
Wrongful Imprisonment - Burden of Proof

A claimant seeking a determination that he was wrongfully imprisoned must prove by a
preponderance of the evidence that the offense for which he was charged was not committed by him.
That is, at the time of the incident for which he was initially charged, that he was not engaging in
the crime for which he was initially charged, or any lesser included offense thereof.

-

Source:

R.C. 2743.48(A)(5)
Grover v. State ( 1993 ), 67 Ohio St. 3d 93, 616 N.E. 2d 207
Walden v. State (1989), 47 Ohio St. 3d 47, 547 N.E. 2d 962

JURY INSTRUCTION
Stipulation
It is stipulated to by the parties that:
1)

Doctor Sheppard was charged with a felony;

2)

Doctor Sheppard was initially found guilty of, but did not plead guilty to, the

particular charge:
3)

Doctor Sheppard was sentenced to a definite or indefinite term of imprisonment for

the offence of which he was initially found guilty and was, in fact, incarcerated:

-

4)

Doctor Sheppard's com·iction

5)

Subsequent to the reYersal of Doctor Sheppard's conviction, a second trial

\\'aS

rncated, that is, reversed on appeal:

commenced in which Doctor Sheppard was acquitted of all charges;
6)

The prosecuting attorney in the criminal case cannot and will not seek any further

appeal and no criminal proceeding is pending against Doctor Sheppard. Nor can any criminal action
be brought against Doctor Sheppard.
7)

The only issue for your determination is whether Doctor Sheppard was a wrongfully

imprisoned individual.

Source:

R.C. 2743.48(A)
Grover v. State (1993), 67 Ohio St. 3d 93, 616 N.E. 2d 207
Walden v. State ( 1989), 47 Ohio St. 3d 47, 547 N.E. 2d 962

JCRY INSTRCCTION
Burden of Proof

-

It is not necessary for the plaintiff to prove by clear and convincing evidence that Doctor
Sheppard was not the perpetrator of the incident, nor must the the plaintiff prove beyond a

reasonable doubt that Dr. Sheppard was not the perpetrator of the crime for which he '.vas convicted,
or any lesser included offense thereof.

It is only necessary that the plaintiff prove by a

preponderance of the evidence that it is more likely than not that Dr. Sheppard did not commit the
crime for which he was convicted, or any lesser included offense thereof.

Source:

-

Grover v. State (1993), 67 Ohio St. 3d 93, 616 N.E. 2d 207

Certificate of Service

The undersigned certifies that the foregoing Proposed Jury Instructions have been served
on William Mason. Prosecuting Attorney. Justice Center, 9th Floor, 1200 Ontario Street,
Cleveland. Ohio 44113 on this

day of January. 2000.
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